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Presently many employers are protecting their trade secrets against disclosure by 
the way of signing covenants not to compete with employees. In the contract, 
employees shall promise not to compete against their former employers. The system 
of not to compete is always controversial since its birth. Some people blamed it for its 
threat to employees’ right of working and living, however, the others think it is 
beneficial for the employer to avoid the disclosure of their trade secrets . the author 
discusses this system  through some theoretical analysis and some comparisons of 
the concerning laws in different countries . he thinks that china should legislate the 
rule in law now in order to regulate the contract of not to compete that are existing 
with a great deal in china. 
This article consists of preface, straight matter and conclusion . the straight 
matter include four charters. In the first charter, the system of not to compete will be 
introduced, which consists of the history of the system, some theoretical basis of the 
system and some laws in different countries. 
The second charter is discussing the trade secret protected by the system of not to 
compete. The standards of trade secret, differences between trade secret protection 
and the system of not to compete is included in this charter. 
In the third charter , the author has abstracted six standards of a legal covenant 
not to compete , he also analyses the factors should be considered in the standards . in 
the last charter ,some litigant problems of this system are discussed ,it includes the 
principle of burden of proof , the second disclosure of trade secret and remedies. 
In the final conclusion , the author concludes the whole article and presents the 
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第一章 竞业禁止制度的概述   












    
第一节  竞业禁止制度的历史沿革 
    竞业禁止萌芽于民法的代理人制度，旨在用法律防止代理人对被代理人利益









    但是随着公司制度的迅速发展，专业分工越来越细化，竞业禁止条款的适用
范围也逐渐扩大，公司里所有有可能接触商业秘密的员工都有可能受到竞业禁止
的限制。但是，法律没有办法将所有需要竞业禁止的人员进行归类，所以法律上
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而发生在 1995 年Pepsico. Inc. v. Redmond案则被认为是构建不可避免披露原
则的经典案例。此后，据不完全统计，截止到 2002 年 1 月，在美国各州已经有
79 个案件引用了Pepsico案以适用该原则。②该案的原告为Pepsico（百事可乐）公
司，被告为Redmond，另一被告为Pepsico公司的竞争对手Quaker公司。被告从
1984 年至 1994 年一直供职于百事可乐北美分公司，1993 年担任北加州商区总经
理，后升为全加州大区总经理。1994 年 2 月，Redmond即与被告公司就“跳槽”
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